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In the Court of Appeals of the District of Columbia. 


No. 2771. 

Wilj.iam H. H. Allen, Appellant, 

vs. 

Susan Linquist. 


a Supreme Court of the District of Columbia. 

At Law. No. 56008. 

Susan Linquist, Plaintiff, 
vs. 

District of Columbia, a Body Corporate, and William H. H. 

Allen, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


1 Amended Declaration. 

Filed November 10, 1913. 

In the Supreme Court of the District of Columbia. 

At Law. No. 56008. 

Susan Linquist, Plaintiff, 
vs. 

District of Columbia, a Body Corporate, and William H. H. 

Allen, Defendants. 

1. The plaintiff, Susan Linquist, leave of the Court having first 
been obtained, files this amended declaration, and sues the defend¬ 
ants, District of Columbia, a body corporate, and William H. PI. 
Allen, for that, heretofore, to-wit, on the Sixth day of May, 1913, 
and for a long time prior thereto, there was, and still is, a certain 
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common and public highway in the City of Washington, in the 
District ol Columbia, called “C" street, which was and is used as a 
public and common highway by the good citizens of the United 
States, for passing and re-passing over and on the same, which said 
public highway was and is under the control of the defendant, Dis¬ 
trict of Columbia, and the defendant William 11. 11. Allen was the 
owner of a certain house or messuage located and standing to the 
south of said public highway, and known as No. Ill “C” Street, 
Northeast, in front of which, and dividing the said highway from the 
parking in front of said premises, there was a certain wooden fence 
erected by the predecessor m title of the defendant W illiam II. 11. 
Alien, and maintained by the said defendant, and which said fence, 
and the gate therein, was then and there under the absolute control 
of the said defendant, William 11. 11. Allen. And it then and there 
became and was the duty of the defendant, District of Colum- 


2 bia, well knowing the premises, to keep said highway in good 
condition and free from dangerous obstructions, so as to 

render it safe and convenient lor the passage and transit by said citi¬ 
zens on and over the same, and it was tiie duty of the defendant, the 
said W liliam 11. 11. .Vilen, not to obstruct tne same by permitting 
the gates so as aforesaid m said fence to swing outwardly and over 
said highway so as to render the same dangerous to persons using 
said highway; yet, nevertheless, the plain till alleges that heretofore, 
to-wit, on the day and date aforesaid, disregarding their duty in 
the premises, the defendants wrongfully, carelessly and negligently 
caused the said side-waik in front of said premises known as No. ill 
“C' J Street, Northeast, being a part of, and running along the south 
side of said street or highway between lArst and Second Streets, 
Northeast, in the City and District aforesaid, to be and become ob¬ 
structed and in a dangerous and an unsafe condition, by permitting 
a certain wooden gate, m the wooden fence aforesaid, running along 
the southern line of said side-walk, and in front of the building 
aforesaid, standing on the south side of said “C ►Street, as aforesaid, 
and known as No. ill “C Street, Northeast, which, as hereinbefore 
alleged, was then owned and controlled by the said defendant, Wil- 
liam 11. 11. Allen, and which said gate it was the duty of said de¬ 
fendant, W illiam li. 11. Allen, to keep in good condition of repair 
and to have so adjusted that the same would swing in toward the 
building aforesaid, to swing out, over and across the side-waik, the 
same being a part of said public street or highway aforesaid, the 
width of said gate of, to-wit, three and one-half feet, and of a height 
of, to-wit, three and one-half feet, without placing thereon or thereat 
any light or lights, signal or warning of any kind to protect 

3 against accidents, or to warn persons passing along said public 
highway or side-walk that the existence of said gate or ob¬ 
struction was so there as aforesaid; by reason and in consequence of 
which negligence and failure of the defendants, and each of them, 
to perform their duty in respect to the matters aforesaid, the said 
plaintiff, Susan Linquist, then and there, to-wit, on the evening of 
the day and year aforesaid, at 10:30 o'clock, p. m., while running 


4 
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moderately and carefully on the side-walk of said highway, at the 
place aforesaid, was struck and knocked down and thrown to the 
ground by coming in contact with said gate, which was carelessly per¬ 
mitted to swing out into the side-walk by the defendants, as aforesaid, 
by reason of which the plaintiff sustained serious injury to her 
,abdomen and breast, was severely bruised in and about her 
abdomen, breast, head, spine, knees and legs, has continuously suf¬ 
fered and will permanently suffer with headaches and pains in her 
breast, back and abdomen, and the plaintiff’s nervous system became 
and was shocked, and has been permanently impaired; by reason of 
which said injuries the plaintiff has suffered great pains, and has 
undergone great bodily suffering, and was and is permanently 
hindered and prevented from attending to and performing her 
necessary affairs and duties as she was accustomed to do, and from 
continuing or carrying on her business of sewing and dressmaking, 
and the plaintiff has been put to great expense in and about being 
cured of her injuries aforesaid in the sum of Two Hundred (200) 
Dollars. Wherefore the plaintiff brings her suit and claims damages 
in the sum of Fifteen Thousand (15.000) Dollars. 

2. And the plaintiff, Susan Linquist. further sues the defendants, 
District of Columbia, a body corporate, and William IT. H. 

4 Allen, for that, heretofore, to wit, on the Sixth dav of Mav, 
1913, and for a long time prior thereto, there was and still is 

a certain common and public highway in the City of Washington, 
in the District of Columbia, called “C" Street, which was and is used 
as a public and common highway by the good citizens of the United 
States, for passing and repassing over and on the same, and the de¬ 
fendant William II. IT. Allen was then, and still is. and for a long 
time theretofore had been, the proprietor of premises known as No. 
Ill “C” Street, Northeast, in said City and District, which said prem¬ 
ises were located to the south of said common or public highway, on 
the dividing line between which said highway and the parking in 
front of said house or messuage known as No. Ill “C” Street, North¬ 
east. there was then and there maintained by the defendant, said 
William II. IT. Allen, a certain wooden fence in which said fence 
there was maintained by said defendant, William IT. IT. Allen, a 

certain wooden gate. And it then and there became the dutv of the 

*- » 

defendant, the said District <>f Columbia, well knowing the premises, 
to keep said highway in good condition and free from dangerous 
obstructions, so as to render it safe and convenient for the passage 
and transit bv said citizens on and over the same, and it was the dutv 
of the defendant, the said William TT. TT. Allen, not to obstruct the 
same, or to permit the wooden gate in the wooden fence aforesaid to 
obstruct the same; yet. nevertheless, the plaintiff alleges that here¬ 
tofore. to-wit, on the day and date aforesaid, the side-walk on the 
south side of and forming a part of said U C” Street or highway, be¬ 
tween First and Second Streets, Northeast, in the City and District 
aforesaid, was obstructed and in an unsafe and dangerous 

5 condition by reason of the negligence, carelessness and de¬ 
fault of the defendants, the said District of Columbia and 
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William IT. H. Allen, said negligence, carelessness and default con¬ 
sisting in the said defendants, on (lie day and date aforesaid, wrong¬ 
fully permitting and allowing the said side-walk, being a part of and 
running along the south side of said street or highway between First 
and Second Streets. Northeast, in said City and District, in front of 
said premises known as No. Ill “C” Street. Northeast, to he and be¬ 
come obstructed, and in a dangerous and unsafe condition by per¬ 
mitting said wooden gate, in the wooden fence aforesaid, running 
along the southern line of said side-walk, and in front of said build¬ 
ing standing on the -outh side of said “C’’ Street, as aforesaid, and 
known as No. Ill “0” Street, Northeast, which, at the time afore¬ 
said was owned and controlled by the defendant, the said William 
H. IT. Allen, to swing out. over and across the side-walk, the same 
being a part of said public street or highway, as aforesaid, the width 
of said gate, a distance of. to-wit. three and one-half feet, and 
of a height of. to-wit. three and one-half feet, without fixing 
or placing thereon or thereat any light or lights, signal or warn¬ 
ing of any kind to protect against accidents, or to warn persons pass¬ 
ing along said public highway or side-walk that the existence of said 
gate or obstruction was so there as aforesaid; by reason and in conse¬ 
quence of which negligence and failure of the defendants, and each 
of them, to perform their duty in respect to the matters aforesaid, 
the said plaintiff. Susan Linouist. then and there, to-wit, on the 
evening of the day and rear aforesaid, at 10:30 o’clock, p. m., while 
running mrderatelv and carefully on the sidewalk of said highway 
at the place aforesaid, was struck and knocked down and 
0 thrown to the ground by coming in contact with said gate, 
which was carelessly permitted to swing out into the side-walk 
by the defendants, as aforesaid, by reason of which the plaintiff sus¬ 
tained serious injury to her abdomen and breast, was severely bruised 
in and about her abdomen, breast, head, spine, knees and legs, has 
continuously suffered and will permanently suffer with headaches 
and pains in her breast, back and abdomen, and the plaintiff's nerv¬ 
ous system became and was shocked, and has been permanently im¬ 
paired: by reason of which said injuries the plaintiff has suffered 
great pains, and has undergone bodily suffering, and was and is per¬ 
manently hundred and prevented from attending to and performing 
her necessary affairs and duties as she was accustomed to do. and 
from continuing or carrying on her business of sewing and dress¬ 
making. and the plaintiff has been put to great expense in and about 
being cured of her injuries aforesaid in the sum of Two Hundred 
(200) Dollars. Wherefore the plaintiff brings her suit and claims 
damages in the sum of Fifteen Thousand (15,000) Dollars. 

3. And the plaintiff, Susan Linquist, further sues the defendants, 
District of Columbia, a body corporate, and William II. II. Allen, 
for that, heretofore, to-wit, on the Sixth day of May, 1913, and for 
a long time prior thereto, there was, and still ip a certain common 
and public highway in the City of Washington, in the District of 
Columbia, called “C” Street, which was and is used as a public and 
common highway by the good citizens of the United States, for pass- 
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ing and re-passing over and on the same, which said public highway 
was and is under the control of the defendant, District of Columbia, 
and the defendant William IT. II. Allen was the owner of a 
7 certain house or messuage located and standing to the south 
of said public highway, and known as No. Ill “C” Street, 
Northeast, in front of which, and dividing the said highway from the 
parking in front of said premises, there was a certain wooden fence 
erected by the predecessor in title of the defendant William II. II. 
Allen, and maintained bv the said defendant, and which said fence, 
and the gate therein, was then and there under the absolute control 
of the said defendant, William II. II. Allen. And it then and there 
became and was the duty of the defendant. District of Columbia, 
well knowing the premises, to keep said highway in good condition 
and free from dangerous obstructions, so as to render it safe and con¬ 
venient for the passage and transit by said citizens on and over the 
same, and it was the duty of the defendant, the said William IT. II. 
Allen, not to obstruct the same bv permitting the gate so as aforesaid 
in said fence to swing outwardly and over said highway so a< to 
render the same dangerous to persons using said highway; yet, 
nevertheless, the plaintiff alleges that heretofore, to-wit. on the day 
and date aforesaid, and for a long and continuous period prior 
thereto, disregarding their duty in the premises, the defendants 
wrongfullv. carelessly and negligently caused and permitted to exist 
an unlawful and dangerous obstruction in the sidewalk in front of 
said premises known as No. Ill “C’* Street. Northeast, constituting 
a menace to the public and a public nuisance, by permitting and 
causing the wooden gate aforesaid, in the wooden fence aforesaid, to 
swing out. over and across the si V-walk. the same being a part of 
said public street or highway aforesaid, the width of said gate 
of. to-wit. three and one-half feet, and of a height of, to-wit, 
S three and one-half feet, without placing thereon or thereat 
any light or lights, signal or warning of any kind to protect 
against accidents, or to warn persons passing along said public high¬ 
way or side-walk that the existence of said gate or obstruction was so 
there as aforseaid; bv reason and in consequence of which negligence 
and failure of the defendants, and each of them, to perform their 
duty in respect to the matters aforesaid, the said plaintiff, Susan 
Linquist, then and there, to-wit, on the evening of the day and year 
aforesaid, at 10:30 o’clock. p. m.. while running moderately and 
carefully on the side-walk of said highway, at the place aforesaid, 
was struck and knocked down and thrown to the ground hv coming 
in contact with said gate, which was carelessly permitted to swing 
out into the sidewalk by the defendants, as aforesaid, bv reason of 
which the plaintiff sustained serious injury to her abdomen and 
breast, was severely bruised in and about her abdomen, breast, head, 
spine, knees and legs, has continuously suffered and will perma- 
nentlv suffer with headaches and pains in her breast, hack and abdo¬ 
men, and the plaintiff’s nervous system became and was shocked, 
and has been permanentlv impaired; by reason of which said in¬ 
juries the plaintiff has suffered great pains, and has undergone great 



" IT, LI A M II. H. ALLEN VS. SUSAN LINQUIST. 

bodily suffering, and was and is permanently hindered and pre¬ 
vented from attending to and performing her necessary affairs and 
d 11 1 1 e> a> >he wa> accu.-tomed to do, and from continuing or carry¬ 
ing on her business of sewing and dressmaking, and the plaintiff has 
keen put to great expense in and about being cured of her injuries 
aforesaid in the sum of Two Hundred (200) Dollars. Wherefore 
the plaintiff brings her suit and claims damages in the sum of Fif¬ 
teen Thousand (15,000) Dollars. 

R. B. BEHREND, 

Attorney for Plaintiff. 

^ Pleas. 


Filed November 14, 1913. 


The defendant W illiam II. H. Allen for pleas to the plaintiff’s 
amended declaration in the above entitled cause filed, says: 

1. lie is not guilty of the matters and things therein set forth. 

-• I be plaintiff at the time of the happening of the alleged 
grievance set forth in sai<1 declaration was not running moderately 
and carefully on the sidewalk ot said highway a* in said declaration 
alleged, but on the contrary she was running immoderately and not 
carefully at the time and place aforesaid. 

d. At the time ot the happening of the alleged grievance in said 
declaration set forth it was sufficiently light to enable the said plain- 
till to ascertain the location and position of the gate in the said 
fence, and if the -aid plaintiff had been exercising due and ordinary 
care and caution -he would have discovered the location and position 
of said gate at the time aforesaid; but she was not exercising due 
care and caution to ascertain what, if any. obstructions were in her 
path: and in consequence of her failure to exercise due care as afore¬ 
said >he was guilty of contributory negligence at the time and place 
aforesaid and is not entitled to recover in this action. 

WALTER C. CLEPHANE, 
Attorney for Defendant William II. II. Allen. 
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Replication. 


* 


Filed November 21, 1913. 

* * * 


* 


I he plaintiff joins issue on the pleas of the defendant, William 
H. H. Allen, filed in the above-entitled cause. 


R. B. BEIIREND, 
Attorney for Plaintiff. 


Memorandum. 


November 2, 1914.—Verdict for Plaintiff for $750. 
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Supreme Court of the District of Columbia. 

Thursday, November 12th, 1914. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice presiding. 

******* 

It appearing that under Rule of Court judgment on verdict should 
be entered herein, it is considered that the plaintiff herein recover 
of _the defendants, the sum of Seven Hundred and Fifty Dollars 
($750.00) for her damages as aforesaid assessed together with costs 
of suit to be taxed by the clerk and have execution thereof. 

Order for Appeal and Citation. 

Filed November 27, 1914. 

* * * * * * * 

The Clerk of said Court will enter an appeal by the defendant 
Wm. II. II. Allen from the judgment against him in the above 
entitled case, and issue citation against the plaintiff appellee. 

WALTER C. CLEPHANE, 
Attorney for Wm. H. II. Allen, Appellant. 

11 In the Supreme Court of the District of Columbia. 

At Law. No. 56008. 

Susan Linquist 
vs. 

District of Columbia and William H. H. Allen. 

The President of the United States to Susan Linquist, Greeting: 

You are hereby cited and admonished to be and appear at a 
Court of Appeals of the District of Columbia, upon the docketing the 
cause therein, under and as directed by the Rules of said Court, 
pursuant to an Appeal from the Supreme Court of the District of 
Columbia, on the 27" day of November, 1914, wherein William H. 
II. Allen is Appellant, and you are Appellee, to show cause, if any 
there be, why the Judgment rendered against the said Appellant, 
should not be corrected, and why speedy justice should not be done 
to the parties in that behalf. 

Witness the Honorable J. Harry Covington, Chief Justice of the 
Supreme Court of the District of Columbia, this 27" day of Novem¬ 
ber in the year of our Lord one thousand nine hundred and four¬ 
teen. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk, 

By A. W. LEVENSALER, 

Ass’t CVk. 
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Sen ice of the abo\e Citation accepted this 2 / th day of November, 
1914. 

R. B. BEIIREND, 

Attorney for Appellee. 

| Endorsed:] No. 56008. Law. Linquist vs. Dist. CoLa et al. 
Citation. Issued Nov. 2/, 1914. Y\. C. Clephane, Attorney for Ap¬ 
pellant. 


12 Memorandum. 

November 27, 1914.—Appeal Bond approved and filed. 


Assignment of Error. 


Filed December 7, 1914. 

******* 


The court erred in declining to instruct the jury to return a 
verdict in favor of the defendant Allen. 

WALTER C. CLEPHANE, 
Attorney for Defendant Wm. II. II. Allen. 


Designation of Record. 

Filed December 7, 1914. 

******* 

The defendant Allen hereby designates the following as consti¬ 
tuting the portions of the record which he desires to have transcribed 
for the purposes of the appeal in the above entitled case: 

1. Amended declaration, 

2. Pleas of defendant Allen. 

3. Replication, 

4. Bill of exceptions. 

5. Verdict, 

6. Judgment, 

7. Assignment of error. 

WALTER C. CLEPHANE, 
Attorney for Defendant Wm. II. II. Allen. 


13 Memorandum. 

January 4. 1915.—Time to submit Bill of Exceptions extended to 
and including January 9. 1915. and to file Transcript of Record to 
and including January 11, 1915. 
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Supreme Court of the District of Columbia. 

Saturday, January 9th, 1915. 

Session resumed pursuant to adjournment, lion. Ashley M. 
Gould, Justice, presiding. 

******* 

Comes now here, illiam H. II. Allen, by his attorney of record, 
and presenting to the Court the Bill of Exceptions taken at the trial 
of this cause, prays that the same be signed and made of record, 
nunc pro tunc, which is now hereby accordingly done. 


14 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia., ss: 

1, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
13, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 54008 at Law, wherein 
Susan Linquist is Plaintiff and District of Columbia, a body corpo¬ 
rate, et al. are Defendants, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, T hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 9th day of January, 1915. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


15 In the Supreme Court of the District of Columbia. 

At Law. No. 56008. 

Susan Linquist, Plaintiff, 
vs. 

District of Columbia and William H. H. Allen. Defendants. 

Bill of Exceptions. 

Be it remembered that at the trial of the above-entitled case before 
the Honorable Wendell P. Stafford, Associate Justice of the Supreme 
Court of the District of Columbia, and jury regularly empaneled and 
sworn to try the issues pending between the plaintiff and the defend¬ 
ants, the plaintiff to maintain the issues on her part joined, offered 
and gave evidence tending to show that about a quarter of 11 o’clock 
2—2771a 
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on the even in < 2 ; of May 6, 191:5, the plaintiff while running along the 
south side of C Street hot ween 1st and 2nd Sts. , N. E., W ashington, 
IX C., and while exercising due eare in so doing, ran into a gate 
which was swinging outwardly over the sidewalk in front of a park¬ 
ing between said side-walk and a residence known as No. Ill C. 
Street, Northeast, owned by the defendant William II. II. Allen; 
that plaint ill was injured by reason of the violent contact with the 
gate, thrown 10 the side-walk, and badly cut and bruised; that plain¬ 
tiff was a woman in good health prior to the accident, and that as a 
result of the injuries received at the time of this accident, she under¬ 
went great suffering and her health was seriously impaired, requir¬ 
ing medical attention; and that by reason thereof plaintiff was de¬ 
prived of certain means of livelihood which she had tliere- 
16 to fore possessed: that plaintiff never had seen this gate stand¬ 
ing open before; that it was dark at the time of the occur¬ 
rence, and she did not see it before sbe ran into it. 

Plaintitl also offered testimony of ten other witnesses, as follows: 


James Linquist, a son of the plaintiff, who testified that he had 
seen this gate standing open lor a number of years,—certainly for 
two years before his mother was hurt; that it would always stand 
out on an angle of about do degrees; that there was no hook on the 
gate to las ton it; that there was a spring on the gate which was ex¬ 
pected to close it. but it was not strong enough. This witness also 
testified with reference to the condition of his mother’s health and 
her ability to carry on her work and business before and after the ac¬ 
cident. 


1\ Ivelly Carr, who testified that he has seen the gate stand open 
time and time again for as far back as at least one year before Mrs. 
Linquist was hurt; that, 011 Halloween night, 1912, witness and a 
young man by the name of Hart, together with some other boys, 
were standing at the corner of First and C Streets, Northeast, when 
they were chased by a policeman; that, while running away from 
the policeman Hart ran into the gate, but was not severely hurt, but 
somewhat; that witness has closed this gate once or twice himself 
before the accident to Mrs. Linquist, when he would see it standing 
open. 

James L. Burke, who testified that he passed 111 C Street, North¬ 
east, many times before the injury to Mrs. Linquist, and saw the gate 
in question swinging out over the sidewalk; that it would stand open 
at an angle of about Id degrees; that he has closed this gate a num¬ 
ber of times; that sometimes it would stay closed, and then again it 
would come open immediately; that it would stay closed better in 
rainy weather, when the post of the fence and the post of the gate 
were somewhat swollen, would come in contact with each 
other and stick fast. 


17 
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Miss Bell Linquist, a daughter of the plaintiff, who tes¬ 
tified that she has often seen the gate in question swinging over the 
sidewalk for at least two vears before the accident to her mother; 
that it was more often open than closed. 

Mrs. Catherine Byrne, who testified that she has oeen living in 
the block between First and Second Streets, on C Street, Northeast, 
on the same side of the street on which the gate in question was lo¬ 
cated. for more than eleven years: that she has noticed the gate 
swinging out over the side-walk for about two or three years before 
the plaintiff was hurt; that it would be swinging over the side-walk 
more than it would be closed; that it did not stand open all the way 
at right angles; that the gate could not swing inwardlv on account 
of the steps: that witness and a Mrs. Hughes, sister of witness, picked 
the plaintiff up after her accident; that when witness and her sister 
reached the plaintiff, at the time of her accident, the gate was then 
standing open; that witness' sister then slammed the gate to. but it 
would not stay closed: that the gate did not have a catch on it to 
keep it closed. 

Mrs. M aroaret Hughes, who testified that she remembers the gate 
in question swinging out over the side-walk for at least two years 
before the plaintiff was hurt: that she and her sister. Mrs. Berne, 
assisted Mrs. Linquist at the time of the accident : that witness tried 
to close the gate at the time, and slammed it a couple of times, but 
it would not stay closed: that it had no hook or latch on it; that it 
always stood out something less than at right angles: that it was 
rarely closed: that it would stay closed sometimes when the end of 
the gate and the post of the fence would stick together: 
18 that it had a spring on it. but the spring was not any good. 

Mrs. Mary Crowley, who testified that she has been living at 
147 C Street, Northeast, for three years; that she lived there two 
years before the accident to Mrs. Linquist; that, during that entire 
period, the gate was more often standing open over the side-walk 
thaf closed: that, sometimes when closed, the gate would stick; that 
it did not have a latch on it; that the place where the gate hung over 
the pavement was rather dark, and the leaves on the trees made the 
place darker: that on one evening, sometime before Mrs. Linquist 
was hurt, witness with her husband and son. was walking along C 
St., and her little boy nearly ran into the gate, witness pulled him to 
prevent him walking against it. 

Miss Angelo Marsh. 119C Street. Northeast, who testified that, 
while skating on the side-walk, in the fall of 1912, she ran into the 
gate in question; that the gate stood open more often than it was 
closed; that it swung out over the pavement three or four vears be¬ 
fore the time of the trial: this witness does not remember whether 
the gate had a spring on it or not; if it did, the spring was no good, 
because it did not keep the gate closed; that the place where the"gate 
was located was pretty dark at night. 
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AA ILLIAM J. Rusk, who testified that the gate in question, for 
five or six years before the plaintiff was hurt, stood open over the 
side-walk more frequently than it was closed; that he ran into this 
gate on two occasions himself before the injury to Mrs. Linquist; 
that the place where the accident happened was a very dark one at 
n ight, that the only way the gate would stay closed would he by the 

post of the gate and the post of the fence coming in contact and 
sticking together. 

Eugene Hart, who testified that, on Halloween night, 1912 while 
being chased by a policeman, he ran into the gate, but he did not 
hurt himself very much; that the place where the gate was 
located was very dark: that the gate stood over the side-walk 
19 at an angle less than a right angle, and stood in that position 
more often that it was closed; that the gate had a spring on 
it, but the plug which tightened the spring was missing, so that the 
spring did not keep the gate closed; that the gate remained closed 
by the post of the gate jamming against the post of the fence; that 
witness remembers the gate hanging over the side-walk for more 
than a year before Mrs. Linquist was hurt. 


No witness testified that he had ever called the condition of the 
gate, or the fact that it had remained open, to the attention of either 
the owner of the property, the defendant Allen, or to Allen’s tenant, 
who, at the time of the accident, was in possession of the residence, 
^No. Ill C Street. Northeast, or to the District of Columbia, or to 
any officer or agent thereof. 

It was stipulated and agreed that on the 14th day of March, 1907, 
the defendant Allen purchased Lot No. 40, in George W. Linville 
and other-' subdivision of lots in Square No. 725, together with the 
improvements, easements and appurtenances, said property being 
improved by premises No. Ill C Street. Northeast; that at the time 
of the said purchase, the fence containing the gate referred to. to¬ 
gether with the gate itself, was then standing upon the public park¬ 
ing, about twelve inches inside of the inner line of the side-walk; 
that the fence and the gate were at the time of .Mien 7 .- purchase as 
aforesaid, in the same condition in which they were at the time of the 
accident , that .Vilen had never exercised any acts of ownership over 
it, nor made any repairs thereof. There was no testimony tending 
to show when or by whom the fence or gate had been erected. 

It was admitted that the space intervening between the 
20 fence and the north line of Lot No. 40 aforesaid, is public 
parking, the legal title to which is in the United States. 

The plaintiff offered in evidence the following police regulations, 
promulgated by the Commissioners of the District of Columbia. Tt 
was conceded that the Court could take judicial notice of these regu¬ 
lations without having the same formally offered in evidence. 


i 
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“Article XXIII. 

Occupation of Public Space. 

Section 1. Parking on the streets and avenues of the District of 
Columbia shall he under the immediate care and keeping of the 
owners or occupants of the premises abutting thereon, and such 
owner or occupant may enclose the said parking with open fences 
of approved pattern, not less than three feet nor more than — feet 
six inches high, after obtaining a permit therefor from the Permit 
Clerk of the Engineer Department. Solid fences or walls not to 
exceed 3 feet in height will he allowed when approved by the Com¬ 
missioners of* the District of Columbia, tor enclosing parking in 
front of each house or lot where no parking fence has previously 
existed a fee of $1 will he charged. A\ here application is made to 
repair an existing fence with the same character of material as said 
existing fence, no fee will he charged. W here permission is re¬ 
quested to move a parking fence out to a newly established sidewalk 
line, no fee will he charged. In all cases not covered by these ex¬ 
ceptions. however, a fee of $1 will he charged. 

“Blocks or pedestals for fence posts must not project above the 
surface of the sidewalk, and no portion of said blocks or fences shall 
extend beyond the parking line. 

“All gates in parking fences must swing inwardly, and no gate 
shall swing outwardly over any sidewalk, avenue, street or road. 

“Section 3. No person shall without the written authority of 
said Commissioners lower the grade of any parking, or pave or cover 
any portion thereof, or construct any wails, steps, coping, fences, or 
other structures thereon, and every day such lowering of grade, pav¬ 
ing, or covering thereof, or said walls, steps, coping, fences, or other 
structures thereon shall remain or continue, shall constitute and he 
a separate offense: Provided, that nothing herein contained shall be 
construed to prevent the person having control of premises abutting 
on said parking from sodding such parking or beautifying the same 
with flowers. Parking division fences on streets and avenues shall 
be at right angles with the building line; on circles they shall be 
on the radii of the circle. Parking leads shall not be over six feet 
in width without the approval of the Engineer Commissioner. 

“Section 16. Any person violating any of the provisions of this 
Article shall, on conviction thereof, he punished by a fine of not less 
than one dollar nor more than forty dollars for each and ever} 
offense. ” 

21 The foregoing article, while offered in evidence by counsel 

for the plaintiff, was not read in the presence of the jury, but 
was submitted to the Court for the Court’s perusal. After the Court 
read the same, he stated that he would consider and decide later 
whether he would permit the foregoing article to he considered in 
this case. Subsequently, the Court stated he would not permit said 
article to he considered in the case at all. 

It was also agreed that the order of the Commissioners of the Dis¬ 
trict of Columbia, dated April 26. 1884. hereinafter set forth, should 
also be considered as in evidence: 
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“F requent complaint having been made that the foot-way in 
many places is obstructed by gates swinging outwardly in such 
manner as to cause inconvenience and sometimes injury to persons 
passing by: also that in some localities the parkings have been ex¬ 
tended beyond the authorized limits, thereby reducing the footways 
to less than the established widths, it is therefore 

‘‘Ordered: 

" 1 hat the Engineer Commissioner he requested to cause the gates 
so complained of to lie removed or to swing inwardly, and to provide 
for a reduction in the width of parkings to the established limits, 
with a view to restoring and maintaining the necessary width of foot¬ 
way. 

J. B. EDMOND, 

J. R. WEST, 

C. L. LYDECKER 
Major of Engineers, V. S. A., 
Commissioners of the District of Columbia.'' 

The plaintiff also offered evidence showing that premises 111 C 
Street. Northeast, were at the time of the occurrence complained of. 

occupied by a tenant under a monthly landlord and tenant 
2- agreement with the defendant Allen, the agreement being 
silent upon the subject of repairs and who should make them; 
that the said house was in good repair when the tenant moved in and 
was still in the same condition: that the defendant Allen never 
made any repairs to the property except to the chimney in the house; 
that the defendant Allen did have the house painted at one time dur¬ 
ing her tenancy. 

Mrs. Shine, the tenant, also testified that she moved into the prop¬ 
erty in the fall of 1012. and that, at that time, the fence and gate 
were in the same condition as when the accident happened to Mrs. 
Linquist in May. 1913; that no change or alteration whatever was 
made in the fence or gate during that period. 

And thereupon the plaintiff rested. Whereupon the defendant 
Allen moved the court to instruct the jury to return a verdict for 
the defendant upon the ground that neither the fence in question 
nor the gate there had been erected bv the defendant Allen; that 
when he had bought the said Lot 40. the fence and gate between the 
sidewalk and parking in front thereof were in that condition; that 
the evidence did not show that the defendant Allen had ever? exer¬ 
cised any acts of ownership over either the fence or gate; and that, 
the same being upon property owned by the United States Govern¬ 
ment. the defendant Allen should not be held liable for injuries aris¬ 
ing to the plaintiff in thi< case. The Court overruled this motion, to 
which action of the Court the defendant Allen then and there duly 
excepted, and the exception was noted by the Court on its minutes. 

Thereupon the defendants, in order to maintain the issues on 
their part joined, offered evidence tending to show that a street lamp- 
post was located at the time of the accident about 57 feet east from 
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the middle of the gate, and was constantly kept lighted at night; 

that neither the tenant in possession of the property, nor the 
23 defendant Allen, had ever seen said gate left standing open. 

The letter-carrier who had been delivering mail on that 
block three times a dav, from Januarv 1013, to the time of the acci- 
dent, testified that be does not remember ever seeing the gate open, 
and that it always closed itself after opening, and would — in frame; 
that on entering the parking the gate would close after him and 
that he would be obliged to push it open upon coming out again. 

On cross-examination, this witness testified that be did not know 
on which side the gate was hinged; that be remembers all gates. 

Two police officers on the beat testified that although they had 
passed 111 C Street three or four times a day prior to the accident, 
they never saw the gate standing open. 

Eight other witnesses on behalf of the defendants, who bad been 
in the habit of passing up and down that street constantly prior to 
the accident, testified that they had never seen the gate standing 
open. 

This being all of the testimony introduced in the case, the defend¬ 
ant Allen again*/ requested the Court to instruct the jury to return 
a verdict in bis favor, which instruction the Court declined to grant, 
to which action of the Court the defendant Allen through bis coun¬ 
sel, duly excepted, and the exception was noted by the Court on its 
minutes. 

The Court thereupon, without passing on the prayers offered by 
counsel for the respective parties, to which all counsel consented, 
charged the jury as follows: 


Gentlemen of tiie Jury: I think I had better sav a few words 
to you, though not manv, because you heard the discussion 
24 with reference to the points of Law, and heard what the Court 
said about those points, and the question has been argued 
by counsel substantially upon the lines of the law laid down by the 


Court. 1 think you understand pretty accurately, now, the questions 


that you will have to decide, but 1 will say one or two things to you 
about the law. 


Of course, this is an action based upon negligence, and the plain¬ 
tiff, in order to recover, has to make out by the usual measure of the 
proof that the accident to the plaintiff was occasioned by the negli¬ 
gence of the defendants, or one of them. You cannot tell whether 
the party has been guilty of negligence, without knowing what the 
party’s duty was, because negligence is a falling short of the legal 
duty, the failure to do something that he was bound to do, and 
the question as to Me. Allen here is whether he did on his part fall 
short of his duty, and you heard the discussion about all that, and 
if you find all the plaintiff 's evidence tends to show to you that, that 
the gate habitually hung out over the sidewalk so as to constitute a 
nuisance to those who were passing back and forth, and if you find 
that Mr. Allen rented the property in that condition, constituting a 
nuisance when he rented it, and that the plaintiff ran against the 
gate without any negligence upon her part, and received these in- 
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juries, of course lie would 1 >e liable; and so far as the District is 
concerned, it was the District’s duty to be watchful to see that 
nuisances did not exist to those passing along the walk; and if it 
had exist-ed there so long that they ought to have known about it, 
why then the District would he liable. Nobody claims that any 
notice was actually given to the District authorities; no witnesses 
testify to their actually knowing about it. but reliance is placed on 
the doctrine of constructive notice which has been very ae- 
25 curately stated to you by Mr. Whiteford and that is, that the 
the' rv is that it had been open so often and so long that if 
they had 1-eon cxeeising due care for the safety of pedestrians they 
would have known about it. whether they did or not. That is all 
there is on that. 

1 hen. so far as the plaintiff is concerned, she was bound on her 
part to he careful. Of course, we all have a right to assume that 
the side-walks are what they ought to he. but we have not a right 
to blindly assume it: we have not a right to shut our eves; we have 
not any right to rush blindly along with our heads in the air. even 
on the side-walks; but we are bound to he careful under the circum¬ 
stances and to exercise reasonable care; and she was bound to do 
that. If she was not doing it at the time, and that was whv she got 
hurt, of course she could not recover, because she would l>e to blame 
herself, even if the others were to blame. That is all that seems to 
be necessary. 


^ Mr. Beiirend: May I a>k your Honor to read the plaintiff's prayer 
No. 8 on the question of damage? 

I he Court: No. 1 will not read anybody’s prayers. 

Mr. Behrend: As to the question of damages? 

The Court: As to damages? Yes. I thought that there was no 
objection to that. 

Mr. Cleiuiane: I have not seen that. It might be. I would want 
to sav something about it. 

i 

The Court thereupon instructed the jury on the question of dam¬ 
ages. in the event they found for the plaintiff. 

I hereupon the jury returned a verdict in favor of the plaintiff 
against the defendants. District of Columbia and Allen, in the sum 
of Seven Hundred and Fifty (750.00) Dollars. 

And the defendant Allen by his attorneys requested the 
20 Justice presiding to sign, seal and enroll and make part of 
the record, this bill of exceptions; which is accordingly done, 
now for then, this 0th dav of January, A. I)., 1015. 

WENDELL P. STAFFORD, [seal.] 

Associate Justice. 


[Endorsed:] No. 56008. At Law. Susan Linquist vs. Dist. of 
Columbia et al. Bill of Exceptions. Walter C. Clephane, attorney 
for deft Allen. 

Endorsed on cover; District of Columbia Supreme Court. No. 
2771. William Jl. II. Allen, appellant, vs. Susan Linquist. Court 
of Appeals. District of Columbia. Filed Jan. 11, 1915. Henry W. 
Hodges, clerk. 
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OF THE DISTRICT OF COLUMBIA. 

No. 2771. 


WII.UAM II. H. ALLEN, APPELLANT, 


VS. 


SUSAN LINQUIST, APPELLEE. 


BRIEF ON BEHALF OF APPELLANT 


Statement of Case. 


This is an action for damages for personal injuries 
sustained by the appellee Susan Linquist. About a quar- 
ter of 11 o'clock on the night of May b, 1913, she was 
running along the south side ot ( Street Northeast, 
between First and Second Streets, and ran into a gate 
which was swinging outwardly over the sidewalk in trout 
of a parking between the sidewalk and residence No. 

11 1 (' Street Northeast, owned by the appellant William 
H. H. Allen, and was thrown down and cut and bruised 
(Kec., p. 10). On March 14. 1907, appellant Allen pur¬ 
chased premises No. Ill U Street Northeast, together 
with the improvements, easements and appurtenances, 
and at the time of his purchase a wooden fence con¬ 
taining the gate referred to, was standing upon the public 
parking about twelve inches inside the inner line ot the 
sidewalk, the space intervening between the fence and 
the north line of the lot purchased by Allen being also 
public parking, the legal title to which is in the United 


n 
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Stato> Roc., j). 12>. At the time of Allen’s purchase 
this fence and gate were in the same condition in which 
they were at the time of the accident, and appellant had 
never made any repairs to them or exercised any acts of 
ownership over them (Rec., p. 12). Premises No. Ill 
( Street Northeast were occupied by a tenant under a 
lease from appellant when this accident happened, 

1 he lease being silent as to who should make repairs; but 
appellant had repaired the chimney and painted the 
la>use Rec.. p. 14). Neither the tenant in possession of 
1 he property nor appellant had ever seen the gate left 
standing open Rec.. p. 15), and no one had ever called 
t lie condition of t he gate, or t he fact that it had remained 
open, to the attention of appellant or his tenant in pos¬ 
session (Rec., p. 12). 

Appellee sued the District of Columbia and the ap¬ 
pellant Allen and obtained judgment against both, from 
which judgment only the defendant Allen has appealed. 

Assignment of Error. 

1 he court erred in declining to instruct the jury to re¬ 
turn a verdict in favor of the appellant. 


Points of Law. 

Appellant can not be held liable for any injury caused 
by the condition of a gate in a fence that was not erected 
by him Rec.. p. 12). was never owned by him, did not 
stand on property owned by him (Rec., p. 12), and over 
which gate and fence he had never assumed to exercise 
any ownership or control (Rec., p. 12), and the dangerous 
condition of which, if anv, he had never seen nor had it 
ever been called to his attention (Rec., pp. 12, 1 5 ). 
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I. 

On Whose Land is the Fence? 

The fence, containing the gate which caused the acci¬ 
dent, stood wholly upon public parking which formed a 
portion of the “sidewalk” on the south side of < Mreet 
Northeast—parking intervening between the north line 
of the lot purchased by appellant and the fence—the 
title to which parking was in the 1 nited States, nut undei 
the supervision and control of the District of ( olumbia 
(Rcc., j). 12). # 

Dotey vs. District of Columbia, 25 App. D. ( • « 
232. 


II. 

Who Erected the Fence? 

Tlie fence, in the same condition it was at the time 
of the accident, was standing on the parking m trout of 
the property purchased by appellant at the time <>i hi> 
purchase. There was no testimony to show when oi b\ 
whom, by whose authority or under what circumstances 
or conditions, the fence was erected iRec., p. 12 ■: 
non constat , that it was put there and maintained by the 
United States or the District of ( olumbia. 


111 . 

What Kind of Property is a Fence? 


A careful examination of the authorities will show 
conclusively that a fence, when once erected upon land. 

is realty. 

“There is no pretense that the plaint ill built 
the fence under or in pursuance of any agreement 
for its removal, or that it should remain peisonal 
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property. The building of a fence upon land as a 
permanent structure, in the absence of any such 
agreement, would necessarily convert the mate¬ 
rial of which it was built from personal property 
ilit o realty. 

“The mere fact that the fence in question was 
built by the plaintiff upon lands not his own, by 
mistake, did not prevent its becoming a fixture to 
the real estate as soon as it became attached to the 
soil.” 


Kimball vs. Adams, 52 Wis., 554. 


Precisely the same principle is decided in the follow¬ 
ing cases: 

Burlerson vs. Teeple, 2 Greene (la.), 542. 

Smith vs. Carroll, 4 Greene (la.), 14b. 

Boon vs. Orr, 4 Greene (la.), 304. 

Seymour vs. Watson, 5 Blackf. (lnd.), 555. 
Wheeler vs. State, 109 Ala., 5b. 

Wentz vs. Fincher, 34 X. G., 297. 

Thayer vs. Wright, 4 Denio, 180. 

Emrich vs. Ireland, 55 Miss., 390. 


IV. 

Appellant Never Acquired Any Title to, or Interest in, 

this Fence. 

The fence was near the paved sidewalk, separated from 
the lot purchased by appellant by a public parking 
(Rec., p. 12). Appellant purchased the lot “together 
with the improvements, easements and appurtenances.” 
(Rec., p. 12). The lot was improved by house No. Ill 
G Street Northeast. As the fence did not pass directly 
by this conveyance, it is manifest that if appellant ac¬ 
quired it at all, it must have been either as an improve¬ 
ment, an easement, or an appurtenance. 

It must be apparent without argument that, not being 
upon the property purchased by appellant, it did not pass 
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to him as an “improvement”; also, being realty, it could 
not pass as an “easement.” Neither can this fence be an, 
“appurtenance” to the lot conveyed to appellant, toi the 
Supreme Court of the United States has decided that 
realty can not be appurtenant to realty • 

“A grantee can acquire by his deed only the 
lands described in it by metes and bounds, am 
with sufficient certainty to enable a person of 
reasonable skill to locate it, and can not acquire, 
lands outside of the description by way ot ap- 

purtenances or accession. 

“Lord Coke says: ‘A thins corporeal can not 
properly be appurtenant to a tlnns corporeal, nor 
a thins incorporeal to a thins meorpoiea . 

('oke Litt., 121, B. p 

“And this court, in Harris r*. Llhot, H e 
54, after approving of the maxim ot o e. o >- 
served, that, according to this rule, land can not 
be appurtenant to land. In the case of Jac 'son is. 
Hathaway, 15 Johns., 454, the court sa\ a meic 
easementmay, without express words, pass as an 
incident to the principal object of the gran , 
but it would be absurd to allow tin* ec oi oik 
i)iece of land not mentioned in the deed to pass as 
appurtenant to another distinct parcel wduc i is 

expressly granted by precise and definite nan 
dariesM 

Jones vs. Johnston, lb How., lofk 

On the question of whether or not the lent e in the ( a i 
at bar could be considered appurtenant to the lot con¬ 
veyed to appellant, the case of Coster vs. Peters, -S 
X. Y. Super. Ct., 192, will be found instructive, where a 
similar question was raised. 1 hat was an action of ejeO 
ment to recover possession ot a certain \ ault built undci 

a street in trout ot plaintiff s land. 

Plaintiff demised to defendant for ten years Nos. odd 
and 541 Broadway, extending through to Mercer Street. 
By the terms of lease, defendant was to erect upon the 







Mercer Street end of said premises a brick building 
at his own cost, and upon the expiration of the term to 
surrender the premises with all the additions and im¬ 
provements thereto, to lessor, and the latter covenanted 
to pay defendant upon such surrender, the value of the 
additional building. 

Defendant erected the building and left an open arched 
passageway in the exterior wall of the cellar on Mercer 
Street, and obtained from the Street Commissioner a 
permit to build a vault in front of said premises on Mer¬ 
cer Street in rear ot Nos. dot) and 541 Broadway, and con¬ 
structed a vault wholly under Mercer Street, extending 
along the entire front of the new building. The side 
walls oi that vault simply abutted upon, and were not 
built into the walls ot the house. It was independent of 
the house, with the exception of the passageway. The 
vault was used by defendant tor making gas for the house. 

At the end ot the demised term the building (exclusive 
of the vault) was appraised, and defendant surrendered 
the premises described in the lease, but refused to re¬ 
deliver possession of the vault. 

Robertson, Ch. .1.: ‘‘The space under the high¬ 
way known as Mercer St. wherein the vault in 
question wa> built, was in the possession of the 
defendant as part of the soil or land, as much as if 
it had been a room in a building. It was not a 
mere easement. . . . Being, therefore, land 

itself, carrying with it all the fruits of domin¬ 
ion, and not a mere right to the use temporarily 
or permanently of it without occupation, for the 
benefit of another piece of land, it could not be 
such an appurtenance as to pass by the mere 
convevance of the latter. The defendant’s title to 
the occupation as clamed by him rested on 
permission granted by a Street Commissioner of 
the city of New 5 ork, to him personally to build 
such vault in front of premises on Mercer St. 
subject to the provisions of certain ordinances of 
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the common council therein referred to, and set 
out in the case. By the first section of those 
ordinances, the Commissioner is empowered to 
give permission to build vaults in the streets. This 
is entirely a personal license, and probably con¬ 
stituted the defendant a mere tenant at will of the 
city corporation, if they owned the fee of the 
street, or a trespasser, if it belonged to anyone 
else. There is no evidence that it belonged to the 
plaintiff. Indeed, the conveyance to him, under 
which he claims, excludes the street by bounding 
the land conveyed by its easterly line.’ 

“Nor was the vault in anv wav annexed to the 
plaintiff's buildings. They were, in fact, separated 
by that part of the street, which constitutes what 
is called ‘an area.’ It is true, the entrance into 
the vault was opposite a door in the building, so 
as to make a direct passage to it, but it might 
as well have been a passage to a vault opposite 
adjoining buildings. There is nothing to make such 
vault an appendage to the house in front of which 
it was, except the fact of so fronting it.” 

Barbour, J., concurring: “But the plaintiff 
claims, upon this argument, that irrespective of 
the question as to the ownership of the land, he is 
entitled to recover the possession of the vault for 
the reason that it was constructed and used by the 
defendant, during his tenancy, as an appurte¬ 
nance of the building erected by him under the 
lease, and because, also, the license granted 
to the defendant by the Street Commissioner 
was, in effect, an easement running with, and ap¬ 
pertaining to. the adjoining premises belonging 
to the plaintiff, and for his benefit as such owner. 

“The mere fact that the vault was built and 
used as an appurtenance of the house erected by 
the defendant, gives the plaintiff no right to the 
possession of such vault upon the termination of 
the lease.” 


i 


8 


V. 

Appellant Did Not Erect, Maintain or Repair This 
Fence, or Exercise Any Act of Ownership Over it, 
and Therefore Can Not be Held Liable for Any 
Damage Occasioned by It. 

Appellant never acquired any title to this fence and 
gate, never made any repairs to it. and never exercised 
any acts of ownership over it (Rec., p. 12). When ap¬ 
pellant purchased this lot on (' Street Northeast, in 
front of which this fence and parking were, the fence was 
in precisely the same condition it was at the time the 
accident happened (Rec., p. 12). It would certainly 
seem, therefore, that appellant should not be held liable 
in damages for an injury occasioned by a gate which was 
not on his property, which he did not erect or own, and 
which he did not maintain. 

This doctrine is very clearly stated in the recent case of 
Gottlieb rs. ( ity of New York et ah, 149 N. . S., 589. 
The court said: 

“The plaintiff on October 12, 1912, was walking 
upon the sidewalk, in front of No. 191 Canal St. in 
the city of New York, when it suddenly collapsed, 
carrying him and other pedestrians with it to the 
bottom of an open space. . . . He has re¬ 

covered damage* upon the theory of the de¬ 
fendants negligence; it being his contention that 
the space into which lie fell was a vault, and that 
the defendants were responsible for its presence 
and condition. The city of New York was also a 
party defendant, but the jury found in its favor, 
and from that finding the plaintiff has not ap¬ 
pealed. 

■‘The complaint alleges negligence upon tin 1 
part of the defendants now appealing in unlaw¬ 
fully and negligently permitting the said side¬ 
walk in front of the premises owned by them 
to bo in an unsafe condition and insufficiently 



supported, as the result of which the plaintiff, 
who was then and there lawfully passing along said 
sidewalk of the street in front of these premises, 
was precipitated into a vault or cavern under¬ 
neath said sidewalk, caused by the caving in of 
said sidewalk. . . . The only proof which 

had been introduced was that the space into which 
the plaintiff fell, as described by several of the 
witnesses, looked like a small room with paved 
walls and cemented corners, about 12 feet square, 
and that in one wall there was a small doorway 
in the side of the building. There was also testi¬ 
mony to the effect that the beam which appears 
to have supported the flagstones . . . was 

old. . . . There was no proof that the ap¬ 

pellants had made this opening under the side¬ 
walk, that they had constructed the walls sur¬ 
rounding it, that they had built the doorway 
said to have existed in one of these walls, that 
they had used this space for any purpose what¬ 
ever, or, in fact, that they had any knowledge 
of its existence. The excavation or room was not 
upon their property, but under the public high¬ 
way, and there is not a word of testimony that 
they ever caused or contributed to its construc¬ 
tion, or that they adopted it and used it in con¬ 
nection with their building, or that they knew 
of its existence. 

“Until he (plaintiff) showed that appellants 
either constructed or adopted, used, and main¬ 
tained the space under the sidewalk, he can not 
recover." 


Also a somewhat similar case is that of Staples rs. 
Dickson, 88 Me., 862, where the owner of premises ad¬ 
joining a street built a water box within the limits ot 
the street opposite his land for the purpose ot controlling 
the water, from the main pipe in the street, used upon his 
premises. Subsequently the defendant purchased the 
premises and made a new connection with the main water 
pipe in the street by constructing a new water box within 
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his own grounds, and never made any use of the old 
water box. except to shut off tlie water in it at the time of 
making such new connection. At that time, and for 
some time after, tin' water box was protected with a 
wooden cover, but afterwards, about a year prior to the 
accident sued for in this action, tlie cover was removed, 
but not by tiie defendant, and the box remained un¬ 
covered. No change or alteration in the old water box 
wa> made by defendant after his purchase of the prem¬ 
ise, nor was he requested to cover, till, or do anything 
about it. Plaintiff, who had previously passed this place 
occasionally, but had no knowledge of the existence of 
the box. on a dark night stepped into it and was injured. 

•‘The court can not say from the agreed state¬ 
ment. that shows none of the exigencies of the 
public ime of the -treet, that the box per sc became 
a common nuisance when placed in the street. 

If. then, it were not a common nuisance 
when constructed, it did not become so, until 
after it" condition changed, and before this hap¬ 
pened the defendant had purchased the estate 
to which the box was incident, and shortly after¬ 
ward- disused the same by shutting off the water 
and making connections elsewhere. He then 
abandoned the box in the condition that it had 
been constructed. It was neither constructed a 
nuisance, nos became one while in his use. He, 
therefore., for these reasons, is not liable in this 
case. 

•■Hut, in older to save further contention, it 
mav be profitable to consider the matter as if the 
box had originally been constructed a common 
nuisance. In that case, liability attached to the 
person who placed it there in favor of any individ¬ 
ual who wa- injured thereby. Xot so with the 
iturrhosrr of it. He became only liable to an in¬ 
dividual after request to remove it. No request 
of any kind i> shown in this case. It should be 
noticed that this doctrine applies only while the 
box remained in its original condition. If the 
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defendant had continued to maintain the box, 
but changed its elements of danger as if he had 
removed the cover and left the aperture open- 
then the particular danger of it would have been 
of his own creation, and liability would doubtless 
have attached to him as the creator of it. This, 
however, lie did not do. He abandoned the box 
as originally constructed, and it became un¬ 
covered. not by him or any one of his servants or 
agents. The peculiar danger was not of his crea¬ 
tion . and for it he ran not he held responsible 

See, also, the case of Brown vs. W ysong, 37 N. ^ . S., 
281. where it was held that to entitle a person injured in 
a public highway to recover for injuries sustained be¬ 
cause of a detect or obstruction in the highway, it is 
necessary to allege and prove that the obstruction which 
caused the injury was unlawfully placed in the street 
by the defendant or his servants, or that it w r as negli¬ 
gent lv left unguarded bv him. 

r"' . r * 

VI. 

Even Assuming that the Appellant Had Some Right 
to the Use and Enjoyment of this Fence Erected 
on the Public Sidewalk, Unless He Had the Right 
to Repair, the Law Could Not Impose Upon Him 
the Duty to Repair. 

The only authority for the owner or occupant of prop¬ 
erty abutting upon public parking to enclose the parking 
with a I once is contained m lection I, of Aiticle XN.I1I, 
of the Police Regulations of the District of Columbia, 
under the title “Occupation of Public Space, where 
such owner or occupant is permitted to do this after 
obtaining a permit. And by the same section aw existing 
fence ran not be repaired without likewise obtaining a per¬ 
mit. which it is entirely within the discietion of the 


r 
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municipal authorities to grant or refuse. Therefore, if 

appellant did not have absolute control over that fence, i 

and the absolute right to repair, he can not be charged 

with the duty to do so. ,4 

This principle is well settled, and two of the leading 
cases on the subject have been decided by the Court 
of Appeals of New 5 ork and the Court of Appeals of 
Maryland. 

In The ( ity of Rochester vs. Campbell, 123 X. V., 405, 
where the city charter imposed upon every lot owner the 
duty of keeping the sidewalk adjoining his premises in 
good repair, the city sued the defendant to recover the 
amount of a judgment which had been rendered against 
it for injuries sustained by a person who stepped into a 
hole in the sidewalk in front of defendant’s premises. 1 

"Me think the lot owners are liable to the 
municipality upon a neglect to repair the streets 
after notice, for the expense which this corpora¬ 
tion has incurred in making such repair; but this, 
we think, is the extent of their liability under the 
statute. 

“ I he obligation of the municipality to make * 

such repairs is unconditional and unquestioned. 

It is not only charged with the duty of keeping the 
streets in repair and regulating the uses and pur¬ 
poses to which they may be devoted, but it has 
the power to permit temporary obstructions and 
erections to be made in them, and to make 
excavations, authorize disruptions and grant 
permanent appropriation of rights under the 
streets to individuals and corporations desiring 
to occupy them for public purposes. 

"It can not be supposed that the legislature 
intended to impose an absolute duty to repair 
upon an individual who could not exercise it ex¬ 
cept under the control of another. That the pri¬ 
mary duty rests upon the municipality, notwith¬ 
standing a duty has also been imposed upon prop- - 
ertv owners, has been decided in the court 
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(Russell vs. Village of Canastota), and it is in¬ 
consistent with this duty and the control which 
the municipality has of the streets to suppose 
that it was intended to impose a primary duty 
also upon the property owners. The two obliga¬ 
tions are inconsistent with each other and can lead 
only to confusion and delay in the performance of 
a public service. The existence of an absolute 
power of control in one party, and an imperative 
obligation to repair in another is impossible. The 
obligation to repair is necessarily subservient to 
the other, and must be performed or neglected 
at the will and pleasure of the party having the 
right of control. 

“We have thus referred at length to many 
of the cases holding the non-liability of the lot 
owners, for the reason that there seems to have 
been quite a common impression, in which judges 
and lawyers have shared, that abutting owners 
are in some way liable to an injured party for 
damages occasioned from their neglect to keep 
sidewalks in repair when that duty is in any way 
enjoined upon them. It seems to us that there 
could never have been any logical cause for such 
impression, and it seems it has no foundation in 
the reported cases. Any other conclusion than 
that reached by us would, we think, be most 
unfortunate, as it would tend to relax the vigilance 
of municipal corporations in the performance of 
* their duties in respect to the repair of streets and 
highways, and impose that duty upon those who 
might be utterly unable to discharge it." 

A similar case is that of Walker vs. Marve, 94 Md., 
702. While walking along the sidewalk on St. Paul Street 
in Baltimore, William Walker, an infant under 21 years, 
stumbled and fell over what is described as “a water- 
pipe and cup," which extended above the level of the 
pavement some three or four inches. This obstruction 
was immediately in front of house known as No. 325 
St. Paul Street, which was owned by defendant Marve 
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jointly with other persons. This action was brought by 
Walker against all the joint owners to recover damages 
lor the injuries resulting from his fall, but defendant 
Marye was the only one who was summoned. Defend¬ 
ant demurred, and the demurrer was sustained. 

1 he declaration consists of two counts. The 
material averments of the first count are that de¬ 
fendants are owners and possessors of the dwell¬ 
ing house \o. 325 Saint Paul St.; that on the 
toot pavement thereof, and as appurtenant thereto 
and belonging to the defendants was a round iron 
pipe and cup which extended some three or four 
inches above the level of said footway; that 
said water-pipe obstructed and interfered with 
the free and mm -tructed use by the public of 
said pavement, w tch is a public highway in the 
city oj Baltimore ; t at the plaintiff though using- 
ordinary care while passing over said pavement 
was injured by coming in contact with said water- 
pipe; that such injuries were directly caused 
by the negligence of the defendants in not re¬ 
moving said nuisance, etc. 

“The second count avers, in addition to the 
facts set forth in the first, that when defendants 
came into possession of the property they found 
the alleged nuisance ‘existing upon said premises’ 
and have rented the said premises with the said 
nuisance in use upon it and as appurtenant thereto, 
etc. 

“From this recital of the averments of the 
declaration it is apparent that the object of this 
suit is to recover damages for injuries resulting 
irom an obstruction or nuisance existing in one 
of the highways of the city of Baltimore. It is 
not alleged that the defendant placed or caused 
this nuisance to be placed in the highway, but the 
•allegation is that she is the owner of the house in 
front of which the plaintiff was injured, and that 
the water-pipe which caused the injury is in the •<] 

pavement in front of her house. It is true it is 
alleged in the first count that this pipe is appurte- 
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nant to the house and belongs to the defendant; 
and in the second that the house was rented with 
said nuisance in use upon it and as appurtenant 
, thereto. Without stopping to inquire whether 

under any circumstances a demurrer can be held 
to admit these averments—especially that which 
avers that the property was rented with a nuisance 
appurtenant to it —we will briefly consider the 
main and controlling question presented. That 
question is, admitting that the alleged obstruc- 
i tion exists in the highway in front of defendant’s 

house, whether under the facts alleged she is 
under any duty to the plaintiff to remove such 
obstruction or remedy the alleged dangerous 
condition of the sidewalk? 

“The answer to this question, we think, is 
found in the leading case of Flynn vs. The Canton 
Company, 40 Md., 317. . . . The late Judge 

Miller, who delivered the opinion of the court, 
said that The nuisance, if such it be, was not 
caused or created by the act of the party sued. The 
ice, the occasion of the injury, was not on the 
property of the defendants , nor was it placed on the 
pavement through the instrumentality or agency 
on their part.’ And so in the case at bar. It is 
nowhere alleged in the narr. that the pipe was 
placed in the highway by the defendant. And 
even if it be conceded that the averments in regard 
to the use of the pipe and of the fact that it is 
appurtenant to the house, are well pleaded and 
therefore admitted by tlie demurrer, we are unable 
to see how the plaintiff’s case is benefited thereby. 
In the case just cited the sidewalk was in the 
same sense used with and appurtenant to the 
house, but in spite of this it was declared the 
plaintiff could not recover. 

“But there is another averment which it is 
supposed differentiates this case from Flynn vs. 
Canton. It is this—that the pipe in question 
in addition to being in use with and appurtenant 
to the defendant’s house, belongs to her. How 
it belongs to her, how she became the owner of 
a pipe located in the highway, is not alleged, but 




assuming that such an averment is sufficiently 
definite and precise to gratify the rules of good 
pleading, what does it amount to, when, as we are 
bound to do, we take it in connection with and 
subject to the other facts set forth in the narr. ) 
And when we consider the fact of ownership of a 
pipe located in a highway in some way and by 
some person unknown, wo know of no decided 
case, nor indeed of any principle of law, which 
. would impose upon the defendant the dull/ of 
repair unless she has the right to do so. It is 
not even alleged that she has this right. On the 
contrary the averment in both counts that the 
alleged nuisance is in the highway excludes the 
existence of any such duty or right. unless imposed 
or conferred by statute, or in some other legal 
way. It would be, of course, the height of in¬ 
justice to hold the defendant liable for the 
condition of the pipe over which she has no con¬ 
trol. 

“We have not considered and do not base our 
opinion on the proposition that it was necessary 
that all the tort feasors should be joined in this 
suit. 

It is true that the same section of the Police Regula¬ 
tions provides that no gate in any parking fence shall 
swing outwardly over a sidewalk; but taken in connec¬ 
tion with the paragraph of this section immediately 
preceding, it is apparent that this is merely a direction 
for the guidance of the official charged with the issuing of 
permits. 

It should be noted here that there is nothing in the 
record to show when this Police Regulation was promul¬ 
gated, or when the fence in question was erected with 
reference to such time. That it was not intended to be 
retroactive to the extent of requiring the owner of abutting 
property to change an existing gate, is clearly shown by 
the attitude of the District Commissioners on April 20, 
1884, on which date they passed an order reciting that 
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frequent complaint had been made that the footway 
in many places had been obstructed by gates swinging 
outwardly in such manner as to cause inconvenience and 
injury to persons passing by, and directing that the 
Engineer Commissioner be requested to cause such gates 
to be removed or to swing inwardly. 

The gate in question could not be changed to swing 
inwardly on account of the steps (Rec., p. 11), and sec¬ 
tion 3 of the same article of the Police Regulations pro¬ 
hibits the lowering of the grade of any parking or the 
construction of any steps thereon without written 
authority of the Commissioners—again bringing us to 
the same proposition that appellant did not have the 
right to make such change, that being a matter entirely 
within the discretion of the municipal authorities, and 
therefore he could not be charged with a duty in that 
regard. 

VII. 

Accidents Frbm Gates Swinging Over Sidewalks. 

The case of Domer vs. District of Columbia, 21 App. 
I). C., 284, was exactly similar to the case at bar so far as 
the physical situation of the gate and sidewalk is con¬ 
cerned, and the cause of the accident. But the testimony 
developed a different state of facts as to the ownership or 
control of the fence and gate; for there it was shown 
by the evidence that such fence and gate were erected by 
one of the defendants , under a permit from the District 
authorities; whereas in the case at bar the fence and gate 
were not erected by the appellant, and it is not shown by 
whom they were erected, or whether with or without the 
permission of anyone. But in the Domer case, even 
though the individual defendant erected the fence and 
was the owner of the property adjacent to the street 
whereon the accident occurred, at the trial the plaintiff 
voluntarily dismissed the case as to him—possibly realiz- 


ing that he was not the owner of the fence and not hound 
to maintain it in repair. 

In that ease this court found that it should have 
been submitted to the jury as to tin; liability of the 
Dish id oj ( olumhia , on the ground of construct ire notice 
of its defective condition. 

A case almost identical with the case at bar is that 
of Gensler vs. Kemble, 227 Pa. St.. 50S, which was an 
action foi damages for injuries sustained bv plaintiff 
in running against an open gate at the property of the 
defendant. I he property at the time* of the injury mis 
in the occupancy and possession oj a tenant w hose*-son left 
the gate stand open in running to a fire, and the plain¬ 
tiff also in his haste to get to the fire ran against the gate, 

it leading to the yard anel opening outward on the side- 
walk. 

A gate which i> simply used ordinarily for a 
person to get in and out of his yard to get on the 
sidewalk, although it ope*ns outward, is not a 
nuisance per se and is not negligence per sc, but 
may become a nuisance by its negligent use and 
interference with public travel. If there was a 
negligent use of the gate, it was not by tin* defend¬ 
ant, but by his tenant, and the landlord is not 
liable for the negligence of his tenant." 

VIII. 

The Municipality is Responsible for the Condition of the 

Sidewalks. 

In the case of Dotev vs. District of Columbia, 25 App. 
D. ( ., 252, in which the District had been sued by a 
plaintiff who had been injured by catching her foot 
against a water plug in a walk leading from tin* sidewalk 
through a parking to tin* front door of a dwelling house, 
this Honorable Court held, page 255, that: 

I h(* sidewalks of ih<* city of Washington ex- 
tend from the curb line bounding fhe carriageway 
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of the street, to the building line of the houses. 
They ure wholly the property of the United 
States, and they are wholly subject to the con- 
, trol of the municipal authorities of the District 

of Columbia. That a portion of these sidewalks 
should be in a measure withdrawn from the 
public travel upon them, and set apart as park¬ 
ing, does not change or diminish in any manner 
the control of the District over them. This is a 
mere matter of convenience and of municipal 
i ornamentation. Many things are allowed on the 

sidewalks, such as trees, carriage steps, grass plots 
adjacent to the curb line, fire plugs, and the 
like, things of beauty or of convenience or of 
necessity, which of themselves impede travel, 
and yet are not nuisances, but of which everyone is 
bound to take notice. Wolff vs. District of Co¬ 
lumbia, 21 App. I). ('., 404, S. C., 196 U. S., 152, 
49 L. Ed., 426, 25 Sup. Ct. Rep., 198; Howes vs. 
District of Columbia, 2 App. D. C., 188. And, so, 
likewise, the portions of the sidewalks adjacent 
to houses, and known as parking, are withdrawn 
from general use by the public as sidewalks, and 
are committed to the immediate care and custody 
of the adjacent owners or occupants. And it may 
well be that pedestrians wandering into these 
spaces, when they have been marked by being 
converted into grass plots, or otherwise in some 
distinctive manner segregated from the parts 
reserved for public travel, can not hold the 
District of Columbia liable for any obstruction 
which they may encounter there. But the 
parking, so called, from which the public travel is 
excluded, does not mean, and was never intended 
to mean, all the portion inside the general line of 
travel. The paths to the houses are as much 
parts of the sidewalks now as they ever were. The 
control of the municipal authorities over them is 
as complete as it has ever been. The adjacent 
owner may not disturb that path any more than he 
ran any other part of the sidewalk , without the 
consent of the municipal authorities. He may not 



pare it as he pleases. He map not substitute one 
pavement for another. He map not elevate or de¬ 
press it, e.reepl with the permission oj the munieipat 
authorities. Indeed, even as to the grass plots, 
which actually constitute the parking, he must 
use them in entire subordination to the superior 
control of the municipality." 


It is pertinent in applying the latter part of this quota¬ 
tion to the case at bar, to observe that the appellant 
could not have caused this gate to swing inwardly with¬ 
out removing the steps leading from the parking to the 
sidewalk proper, the position of which steps obstructed 
the inward swinging of the gate ( Rec.. p. 1 1). To remove 
these steps and put them farther back would have re¬ 
quired a change of grade of the parking so far as that 
portion of the walk was concerned, the verv thing which 
the court in the Dotey case said he could not do. “He 
may not elevate or depress it, except with the permission 
of the municipal authorities." There is nothing in this 
record to show that the appellant ever desired the 
continued existence of this fence, much less that he de¬ 
sired it strongly enough to go to the expense out of his 
private pocket of changing tin' grade of the parking, 
even il the record showed that the ( ommissioners would 
have allowed him to do this, upon which point tin' 
record is silent. 

In constructing one of tin' various attempted regula¬ 
tions ot the ( ommissioners purporting to require prop¬ 
erty owners to remove snow from the paved portions of 
the sidewalks, this Honorable ('ourt used the following 
language in tin' case of ('oughlin vs. I)istrict of ( 'olumbia, 
25 App. I). ('., 251,257: 

“( engross has imposed upon tin* municipal 
authorities ot tin 1 District of ('olumbia tin' dutv 
oi caring tor the streets, avenues, and alleys, and 
the highways of the District, and of keeping 
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them free from obstructions; and this duty ex¬ 
tends to the sidewalks, as well as to the carriage¬ 
ways. In this regard there is no distinction what¬ 
ever between the two. Whatever be the cause of 
such obstructions, whether they be caused by the 
elements, or purposely or negligently by human 
instrumentality, the duty is still incumbent 
on the municipality of removing them at the 
earliest practicable moment. We presume that it 
the sidewalks were washed away by an extra¬ 
ordinary downfall of rain, or were sunk through 
some subsidence of the earth, it would be the duty 
of the municipality to repair the defect with 
the least possible delay. If stones or earth or 
gravel were thrown upon the sidewalk by a care¬ 
less or inconsiderate person, it would be the 
duty of the municipality to remove such ob¬ 
structions, or cause them to be removed by the 
person who caused them. In no one of these cases 
could the municipality erode the performance of its 
own plain duly by requiring an adjacent owner oj 
properly to perform it. This is an elementary 
proposition, which no one can seriously dispute.” 


r 
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(Ireat reliance was placed by appellee in the court 
below upon the case of Allman rs. District of Columbia, 
App. I). (\, S. That was a hearing on a motion for 
judgment upon the return of a writ of certiorari to the 
Commissioners of the District of Columbia in a case 
involving the validity of a special improvement tax 
upon certain real estate. Among the positions taken by 
tlie petitioner was that the curb and gutter assessment 
there involved, was not legal because petitioner’s prop¬ 
erty did not “abut" upon the sidewalk. The fact was 
that a parking some twenty feet wide intervened be¬ 
tween petitioner s house and the paved portion of the 
sidewalk. This court held, cpiite in line with the decision 

in the Dotev case above referred to, that the existence of 

« 

this parking could no more be said to prevent the lot 
“from abutting (in the sense of the statute) on the side- 
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walk, than can the sidewalk be said to prevent it from 
abutting on the street proper. A\ hat possible bearing 
that case can have upon the case at bar is beyond the 
conception of this appellant. 

Conclusion. 

hor the reasons above set forth appellant prays 
that this Honorable Court will reverse the judgment 
below. It the judgment is reversed it must necessarily 
follow that appellant is not liable at all, and it would 
therefore be of no avail to send the case back for a new 
trial. Under these circumstances it is respectfully sug¬ 
gested that the mandate to the court below should 
be that it enter up a judgment in favor of the appellant 
Allen. 

WALTER C. CLEPHANE, 

ALAN O. CLEPHAXE, 

Attorneys for Appellant. 
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IN THE 



1 


\t Law. No. 2771. 


WILLIAM H. II. ALLEN. Appellant. 


vs. 


SUSAN LINQUIST. At 'PELLEE 


BRIEF ON BEHALF OF THE DISTRICT OF COLUM¬ 
BIA, APPEARING AS AMICUS CURLE. 


Statement. 

Te District of Columbia appears in the capacity of a 
friend of the court in this case for the reason that the ques¬ 
tion involved, to wit. the control oxer and responsibility for 
the condition of the fence surrounding the parking abutting 
on a private lot, is one of vital concern to the District of 
Columbia. 1 lie facts in the case show that tTie appellant, 
William II. II. Allen, purchased premises 111 C street X. E.. 
together with the improvements, easements and appurte- 

lh 




nances in 1907, since which time premises have been occu¬ 
pied by a tenant of appellant. The evidence of the plaintitl 
tended to show, and the jury found as a matter of fact that 
a wooden gate in the fence surrounding the parking in front 
of the premises No. lilt’ street X. E. stood open in such a 
way as to obstruct part of the sidewalk adjacent to said park¬ 
ing. It appeared from the evidence that the fence had been 
constructed by some owner of the premises previous to Mr. 
Allen, for the fence was in the same position and in the same 
condition when the premises were purchased by him as at 
the time ot the accident. The fence was constructed about 
twelve inches inside of the inner line of the sidewalk thus 
leaving a small strip of the parking on the outside of the 
fence. The appellee sued both the District of Columbia and 
the appellant, recovering judgment against both as joint tort¬ 
feasors. At the close ot the evidence counsel for the de¬ 
fendant. Allen, asked the trial justice to instruct the jury 
to return a verdict tor the delendant. Allen, on the ground 
that the fence was not erected bv him nor owned bv him. 

i , 

and tor the reason that he had never assumed to exercise 
any control over the fence nor had ever been notified of its 
dangerous condition, and further contending that the Dis¬ 
trict of Columbia alone was liable. 

Contention of the District of Columbia. 

The position ot the District of Columbia in this matter is 
that the immediate care and custody of the parking and 
fence is entrusted to the appellant. Allen, but in view of the 
fact that the jury has found as a fact that the negligence of 
the defendant. Allen, was permitted by the District to ob¬ 
struct the sidewalk which the District is bound to keep safe 
for travel for so long a time as the District in the exercise of 
reasonable supervision and care should have been aware of 
the dangerous condition and have either itself remedied the 
defect or compelled the defendant. Allen, to do so, that there¬ 
fore both Allen and the District should be held liable. 
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► ARGUMENT. 

The appellant, Allen, contends that by reason of the fact 
that he did not erect the fence and that it was located on 
property over which the District of Columbia had control 
and the United States the ownership, that the deed to him 
of the property did not carry with it the fence and for the 
further reason that he could not remove the fence without 
permit from the District of Columbia, that he should not be 
held liable. 

The reasonableness of this position does not seem ap¬ 
parent. The District of Columbia in the exercise of an in- 
Y telligent supervision over the parkin" with a desire to aid 

► municipal ornamentation, have permitted abut tin" property 
owners to fence in these parkin" spaces for their own use 
and enjoyment in connection with their property subject to 
such regulations and control as public necessity would seem 
to require. 

► The Fence and Gate In Question Belong to the 

^ Appellant. 

The defendant. Allen, contended that althouse he had pur¬ 
chased the house. Ill C street X. E.. several years before the 
accident, yet he did not purchase the fence surrounding the 
* parking adjacent thereto, nor could it be considered that the 

fence was conveyed to him by the deed which conveyed him 
the premises. TTe says that the fence and gate could not be 
considered as an appurtenance to the property and there¬ 
fore would not pass under the phrase in the deed “improve¬ 
ment. easement, and appurtenance.” Tf the fence in ques¬ 
tion did not pass by the deed, in whom would it remain? 
>• Dertainly not the previous property owner because he has 

conveyed all of the interest in the premises in front of which 
the fence is located nor could he make any use of the fence 





or gate in question because lie was not entitled to the use of 
the property itself nor could the ownership of the fence he 
said to he in the "District of Columbia because the District 
did not construct the fence, nor had it ever exercised any act 
of control or ownership over tlie fence, nor had any recon¬ 
veyance been made to the District of the privilege of using 
the parking and fence in front of the premises that had once 
been permitted to the property owner. In the case of Sheets 
Seldon s Lessee. \\ allace. IN*. the Supreme Court of 
the United States by Mr. Justice Field used the following 
language : 

"The true rule on the >uhject is this., that cverv- 
thing essential to the beneficial use and enjoyment, of 
the property designated is. in the absence of lan¬ 
guage indicating a different intention on the part of 
the grantor, to he considered as passing by the con¬ 
veyance. thus the dcvi-c of a mill and its appurte¬ 
nances was held by Mr. Justice Story to pass to the 
devisee not merely the building hut all of the land 
under the mill and necessary for its use and com¬ 
monly used with it So the conveyance ‘of a certain 
tenement being one-half of the corn mill situated on 
a designated lot ‘with all of the privileges and ap¬ 
purtenance- was held by the Supreme Court of New 
Hampshire to pass not only the mill but the land on 
which it was situated, together with such portion of 
the water privilege as was essential to its use.” 

Again, in the case of Hunstock r.<?. Limberger. 115 South¬ 
western. J'21. the court, on page •■>*20. used the following 
language: 

‘‘An appurtenance i- that which belongs to another 
thing, hut which does not belong to it immemorially: 
the thing .appurtenant need not he one of necessitv: 
it need he one of convenience only: hut if must be 
eftn n(ctt (1 in nsr with the principal thing. Tn other 
word-, ‘the thing is .appurtenant to something else, 
only when it stands in relation to an incident of a 
principal and is necessarily connected with the use 
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and enjoyment of the latter.’ Humphrey vs. Mc- 
Kissoek, 140 U. 8.. 304. In the same case it is said: 
‘All that can he reasonably claimed is that the word 
“appurtenance” will carry with it easements and servi¬ 
tudes used and enjoyed with the lands for whose 
benefit they were carried.’ 

* ***** * 

“It is equally clear, that, for the purpose of sup¬ 
plying the premises purchased with the sufficient 
quantity of water for domestic and household use. the 
right to the use of the watermain was directly neces¬ 
sary to the proper use and enjoyment of the lot con¬ 
veyed. Such right was appurtenant to the land and 
invested in appellee as an incident to his purchase. 
The pipes composing the main wore simply the media 

^ through which appellee’s right to a necessary and suf¬ 

ficient water supply was exercised and enjoyed.” 

Again, in the case of Kenney vs. Apgar. 03 N. Y.. 549. in 
which case it was sought to include a sidewalk in front of 
the premises upon which lien had been made, the court held 
that the sidewalk, even though constructed upon ground be¬ 
longing to the municipality, nevertheless was covered by the 

K term “appurtenant, and used the following language. 

*■ --It is claimed that as the lot of the owner is 

hounded by the side of the street and does not include 
it. the expense of constructing the sidewalk would not 
he made a lien upon the lot under the Act ot 18(5*2. 
We are of the opinion that the case of Moran vs. 
Chase. 5*2 N. Y., 346. decides this question adversely, 
for while it did not appear in that case affirmatively 

* that the parties against whom the lien was claimed 

did not own to the center of the street, the decision 
was not placed upon the legal presumption of such 
ownership, hut upon the broader ground that the 
word ‘appurtenance’ covered the making of a side- 

> walk in front of the premises upon which the build¬ 

ing was located. Me think we should not be junified 

* in "applying a different rule upon the distinction now 

suggested. The owner ot a lot abutting on an a\enue 
or street has an interest therein in common with the 


▼ 
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public at large, but also a special and peculiar inter¬ 
est, and we think it. may he fairly held that (lie side¬ 
walk in I rout of the building is appurtenant thereto 
within the meaning of the otaumott-law.” 

I » * Vv 

Appellant, citing the case of Harris vs. Elliott. 35 IT. 8., 
-•>. piopei 1\ contends that a thing corporeal cannot properly 
he appuilenant to a thing corporeal, nor a thing incorporeal 
to a thing incorporeal, and on this theory therefore, land 
could not he appurtenant to land, hut this rule has in many 
decisions not been so strictly construed as might at first ap¬ 
pear. and the word ••appurtenant'* has often been used in a 
very much more enlarged and comprehensive sense. In the 
- e'<' ot 1 rev rff. l>rahos. 3 Xeb., 1. the court, on page 10. used 
the following language: 

It is howe\er, doubtless true that the word Sip- 
puitcnances is frequently used m a more enlarged 
and < oinprehcnsive sense, and w hen it can he gathered 
from all of the attendant circumstances that it wa- 
so understood and used by the parties the correspond¬ 
ing effect should be given to it in the interpretation 
of a contract/’ 

Also in the second edition of the Encyclopedia of Law. p. 

■ >/3. the following doctrine is laid dow’n: 

But while technically corporeal proper!v cannot 
he appurtenant to corporeal things, vet the term is 
frequently applied to corporeal subjects. Thus the 
expression? “appurtenants of a ship, appurtenants of a 
railroad* and the like, are of frequent occurrence: the 
land itself it has been held, might pass under the term 
appuitenant when the indication of the grantor was 
plain.” 


In the case of Trvine vs. Wood. 51 X. Y.. 224. speaking of 
a coal-hole constructed in the street bv a property owner for 
tbe benefit of his property, which coal-hole had been the 
cause of an accident to the plaintiff, the court, at page 220 
used the following language: 


\ 



“This coal-hole was clearly appurtenant to the 
premises leased by the defendant Wood. It com¬ 
municated with their cellar and was used for access 
with it for coal. It matters not if it be true that other 
occupants of the premises could also use it. There is 
no proof that any one else did use it. They adopted 
it as appurtenant to their premises and used it and 
I his made them responsible for it. Brown vs. Cayuga 
and S. R. R. Co.. 12 X. Y.. 486; Blunt vs. Aiken, 15 
Wendell. 522. Each one of several persons who con¬ 
tinue a nuisance is responsible for it. and he may. as 
in all cases of wrong, he sued alone or with the other 
wrong-doers.” 


Trustees of Canandaigua vs. Foster. 156 X.5 ..356. is a case 
in which plaintiff claimed damages for injuries sustained hy 
defective grate in the sidewalk in front of defendant’s prem¬ 


ises. This grate had been constructed by the defendant in 
the sidewalk to enable the defendant and his tenants to con¬ 
vey coal to their cellars. The grate was in the sidewalk in 
front of a -tore that was leased to one Parsons for a term, 
which lease gave defendant no right of access to the prem¬ 
ises and imposed no obligation for repair. Description of de¬ 
mised premises included store, with the privileges and ap¬ 
purtenances. hut did not specify, describe or include the use 
of the sidewalk or the grate. On page 358 the court used the 
following language: 


“The defendant alleged in his answer that the 
grate was constructed with the consent of the plain¬ 
tiff. and. therefore, after a lapse of seventeen years 
he could not ho held liable ns a trespasser, hut only, if 
at all. upon the ground of negligence. Tt was his 
dutv, however, as long as he owned and wa« in full 
possession of the premises to use reasonable diligence 
to keep the grate in repair so that it would he as safe 
as any other part of the sidewalk. Tt was built for 
Ids accommodation and was a benefit to his property 
onlv. and the law placed upon him an obligation to 
use due care to keep it in a suitable and safe con¬ 
dition for the public to walk over as a part of the side- 
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walk. The proper construction, in the first place, was 
not enough to relieve him from liability, but the duty 
of inspection and repair while he owned and was in 
exclusive possession of the premises. The duti/ ran 
aith the hind as long as the grate was maintained for 
the hem fit of the land /’ 


As was said as early as Haycock vs. Sherman. 11 Wendell, 


ob, tie owner “is bound to repair in consideration of private 

advantage. The doctrine of implied duty, which is thus 

i 1 ^ aiitli ritiCk, requires the person who, even 

with due permission, constructs a scuttle-hole in the sidewalk 

in front of his premises, to use reasonable care for the safetv 

• 

Of the public, as long as it remains there and is subject to his 
control, citing cases. * * * 


1 he precise question now presented is whether an 
implied duty rests upon the owner to use reasonable 
care in inspecting and repairing a grate in the side¬ 


walk in front of his premises, when a part only of the 
structure on the abutting land is leased to and occu¬ 
pied by a tenant. But that part includes bv implica¬ 
tion the exclusive right to use the grate as a beneficial 


appurtenance.’' 


The appellant has contended in this case that even though 
the previous owner of the premises to whom permission to 
inclose the parking might have been liable for failure to 
keep in repair the gate and fence, yet he is not liable because 
he does not succeed to this liability merely by virtue of being 
the successor in title to one to whom permission was given to 
construct the fence. And in the case cited above the court 
answers this contention in the following language at pa<>c 

361: 

“If he parts with the premises, he parts with the 
possession thereof for a period and the harden tails on 
ho s* successor in title or possession. If he transfers 
either title or possession, in part only, he does not 
escape the burden. The implied duty assumed when 


-4 
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the hole was cut and the grate placed there, it re¬ 
quires reasonable precaution on the part of the owner 
to protect the public as Ion# as he remains the owner 
and is in possession of any part of the building on the 
abutting land. Nor can he relieve himself of the duty 

t i 

without parting with the entire possession of the prop¬ 
erty benefited, for the safety of the public requires 
that the owner, as long as he is in possession of any 
part of the property, should he compelled to keep his 
structure in the sidewalk in a suitable condition for 
use as a part of the sidewalk. The duty is imposed 
by law for the public safety, and it- extent is 
measured by whatever public safety requires, any¬ 
thing less than the alienation of the entire property, 
either permanently as by deed, or temporarily, as by 
lease, would give the public adequate protection. A 
person injured by a defective grate should not be 
subjected to the hazard of ascertaining the precise 
relation existing between the owner and one of his 
tenants with reference to the control of the grate, but 
a simple rule, resting upon ownership and possession, 
in whole or in part of the adjacent structure, is re¬ 
quired by sound public policy. The argument that 
the defendant had no right of access to repair the 
grate except hv consent of the tenant is without force, 
for the law imposing the duty was a part of the lease 
and impliedly excepted from its provisions such neces¬ 
sary access at reasonable times as would enable the 
owner to discharge that duty.” 

The Gate in Question by Swinging- and Remaining Open 
Over the Sidewalk Constituted a Nuisance. 

TTolroyd ra. Sheridan. o3 X. Y. App. Piv.. 14: 

In thi s case, a barn, opening on the level of the sidewalk 
of a village street, was furnished with doors which, when 
opened or shut, swung over the sidewalk more than one-third 
of its width. The barn was in the possession of a tenant, and 
a pedestrian was injured by being struck by one of the doors 
which had been left unfastened and had been blown or 
thrown open. 

2h 
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Smith, 

"That these premises were leased by Sheridan to 
Dwyer is admitted by the pleadings. If, then, the ex¬ 
istence ot this structure with the doors swinging over 
the walk constitutes a nuisance, the defendant Sheri¬ 
dan is liable equally with the defendant ])wver ( Mc- 
t'lalh vs . Walker. <> I I Inn.. 1 <' >: Ti ml in vs . S () (h ► 

120 X. Y.. 514 ). ‘ ‘ ■' 

lliat this construction constitutes pvnua facie a nuisance 
seems to us clear. It hazarded the use of the sidewalk by 
those \a ho had a right to it> free use without peril. W hether 
the injury occurred by negligently permitting the wind to 
blow open the doors or hy negligently throwing hack the 
doors, the improper construction of doors that could he thus 
negligently made a cause of injury to those lawfully using 
the walk would seem to he an infringement of the rights of 
the public and a wrong. 

In McGrath r$. Walker ((>4 Hun.. 182) a pit in the side¬ 
walk was held to be a nuisance because it imperiled the safety 
of travelers. In Congress vs. Smith. IS X. Y.. 82. it i> said: 

"The general doctrine is that the public are entitled 
to the street or highway in the condition in which 
turn placed n ; and whoever, without special authoritv 
mateiiall\ obstruct" it or renders it- use hazardous. 
b\ doing an\thing upon, above or below the surface 
is guilty ot a nuisance: and as in all other cases of 
public nuisance, individuals sustaining special dam¬ 
age from it without any want of due care to avoid in¬ 
jury. have a remedy by action against the author or 
persons continuing the nuisance.’’ ^ 

In Tinker vs. X. Y.. Ontario & Western R. Co.. 157 X. Y . 

318. Chief Justice Parker, in writing for the court, says: 

The primary purpose of highways is use by the 4 

public for travel and transportation.' and the general 
rule is that any one who interferes with such me com¬ 
mits a nuisance. Indeed, the statute declares it to be 
a public nuisance and a crime against the order and 
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economy of the State to unlawfully interfere with, 
obstruct or tend to obstruct a street or highway (Penal 
Code, sec. 385).” 

Knight vs. Foster, 103 X. C., 329: 

Plaintiff was injured by coming into contact, on a dark 
night, with a gate which swung oyer the sidewalk, was out 
of repair and had become imbedded in the ground. This 
condition existed for a long time, and the owner knew this 
and had promised the tenant to repair it. Clark, C. J.. 
deliyering the opinion of the court, said: 

‘‘1 .laggard, Torts, 223, thus sums up the law: 

‘Normally, the occupant and not the owner or land¬ 
lord is liable to third persons for injuries caused by 
the failure to keep the premises in repair. The lia¬ 
bility may, howeyer, be extended to the landlord or 
owner— 

“ ‘(a ) When he contracts to repair. 

"‘(b) Where he knowingly demises the premises 
in a ruinous condition or in a state of nuisance. 

“ ‘(c) Where he authorizes a wrong.' " 

We have found no case in which the landlord has been 
held not liable to a third person for an injury resulting from 
a street obstruction or a defect known to the landlord t<> exist 
at the time of the renting and permitted by him to continue. 

It was in eyidence that the ordinance of the city, section 
40. adopted in 1902, and which is still in force, proyides: 

“It shall be unlawful for any persons to have on 
their premises a gate so constructed as to swing out 

on the sidewalk of any street or alley of the city of 

» * * 

Wilmington, when open.” 

This gate swung outward, and was in that condition when 
the premises were first rented to the present occupant, seven 
years ago. which was at a date subsequent to the adoption of 
the ordinance. The liability for any injury resulting there¬ 
from is necessarily upon the owner, under the second sub- 




licad above quoted from laggard. Even if the ordinanee had 
l>een passed subsequent to making this lease, this was a 
ehanue and not a repair, and lienee the duty of making it 
devolved upon the owner and not upon the tenant. 

In 1 Favlor. Landlord and Tenant, see. 1 To, it i> said: 

"Y\ here injuries result to a third person from the 
faulty or defective construction of the premises, or 
from their ruinous condition at the time of the de¬ 
tune: or because they then contain a nuisance, even 
it this only becomes active hv the tenant’s ordinarv 
use of the premises, the landlord is still liable, not¬ 
withstanding the lease. * * * But where dilapi¬ 

dated premises are leased in a ruinous condition, 
known to the landlord, and such condition causes 
the use of public highways and thoroughfares in pop¬ 
ulous cities to become unsafe and insecure, and the 
landlord knows oi the conditions and sutlers them 
to continue, both the landlord and tenant are tort 
feasors, and may he sued jointly or severally. Ahern 
vs - Steele, llo X. 5.. 20*2. is an instructive case in 
which the authorities as to the liability of landlord 
and tenant to third parties are collected and differ¬ 
entiated. It is there held, citing M ood s Landlord and 
Tenant. 230. If a nuisance existed upon the premises 
at the time of the demise, the landlord as well as the 
tenant is liable for the damages resulting therefrom.’ 
The ordinance prohibiting gates from swinging out¬ 
ward was held reasonable and within the domain of 
municipal regulations. Rosedale vs. TIanner 157 
Lid.. 390.” 

To the same effect see Dalay vs. Savage. 145 Mass.. 38; 

Dridlev rs. City of Bloomington. 68 Ill., 47. 


ApptJlnnt hnbfa, (lit hoiif/h the premises V'e.fc in posse s- 
ston of Jus tenant, because the dangerous condition of this 
gote <.nst<d n }{( n he rented snot premises. 

In Dalay rs. Savage. 145 Mass.. 38. Field. delivering 
the opinion of the court, says: 
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“It seems to be settled, that, if a landlord lets prem¬ 
ises abutting upon a way, which are from their condi¬ 
tion or construction dangerous to persons lawfully 
using the way, he is liable to such persons for injuries 
suffered thereupon, although the premises are occu¬ 
pied by a tenant, unless the tenant has agreed with 
his landlord to put the premises in proper repair. 
That the tenant may also be liable is not a defense for 
the landlord. * * * 

“The reason of the rule, that if a landlord lets prem¬ 
ises in a condition which is dangerous to the public, 
or with a nuisance upon them, he is liable to strangers 
for injuries suffered therefrom, is that by the letting 
he has authorized the continuance of the nuisance. 

* >k * 

“It is not necessary to determine whether the owner 
or occupant in his relations to the public is bound at 
all events to keep the covering of a coal-hole in a pub¬ 
lic street safe, or is only bound to use reasonable care. 
There was evidence that the defect in the covering of 
the coal-hole had existed for a long time, and was 
open and visible, and such that the person whose duty 
it was to repair it ought to have known its condition.*' 

To the same effect see Moody vs. Mayor. 43 Barb.. 28*2; 
Mfg. Co. vs. Lindsay. 10 Ill. App., 583; Owings vs. Jones. 
0 Md.. 108; Matthews vs. De Groff. 13 App. Div., 356: Hill 
rs. Hayes. 100 Mass., 415. 

Appellant teas liable, even though the gate constituting 
the nuisance uus erected hg his predecessor in title. 

In Irvine vs. Wood. 51 X. V.. 224. a defective coal hole 
caused accident to plaintiff. It was there said. Earl. J.: 

“Even were this hole excavated on the street by per¬ 
mission of competent authority, the persons who 
originally excavated it were bound to do it in a care¬ 
ful manner, and to see that it was properly and care¬ 
fully covered, so as not to he perilous to traveler- 
upon the street. They could get from the city au¬ 
thorities no licenses for carelessness. For in such 
case the city itself would be liable for the careless- 


) 



ness_of its officers. (Barton vs. City of Syracuse, 36 N. 
^ .. 34 .) And 11 1 i> liability attached not only to those 
niadc the excavation, but to those who continued 
and used it in it- improper and unsafe condition. 
It the defendants would use this bole as an appur¬ 
tenance to their premises, it was their duty to see 
that it was in proper repair: and they could not shield 
themselves from re-pon.Ability by claiming that then 
attention was not called to it- imperfect condition. It 
wa- near their -tore, in plain view, and it was care- 
le-.-ne— {nr them to occupy the store for months and to 
u-e the bole, which it not properly covered was dan¬ 
gerous to traveler-, and not examine into and know 
tt- condition. It wa- their duty to know its condi¬ 
tion. and thev must be held to the same responsibility 
as if thev had actaullv known it.” 


In Fridley vs. City of Bloomington. 68 III.. 47 
involving, a defective vault covering;, the court said: 


a case 


“It is insisted by the counsel for ap])ellce. that the 
\ault. through the defective covering over which the 
alleged injury was received, was constructed without 
special authority fora private purpose, bv the grantor 
of appellant. and that appellant lias continued it. and 
i- therefore responsible. 

"It is shown by the evidence that the vault was 
constructed by the grantor of appellant maiiv vears 
prior to the time the injury complained of was re¬ 
ceived. for the convenience of the adjacent building 
which was erected at the same time, and that it has 
-ince been used in connection with it by those oc¬ 
cupying the building. 7 ' 


bile this court has never considered a case exactly on 
all four- with the one at bar it would seem that in the case 

of I)otv '*• ]) - r - ? r > Apps. I). C .. 23."). the liability of the 
appellant. Allen has been recognized. 


‘‘And so. likewise, the portions of the sidewalks 
adjacent to houses, and known as parking, are with¬ 
drawn from general use by the public as sidewalks, 
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mid are committed to the immediate care and custody 
of the adjacent owners or occupants. And it may 
well he that pedestrians wandering into these spaces, 
when they have been marked by being converted 
into grass plots, or otherwise in some distinctive man¬ 
ner segregated from the parts reserved for public 
travel, cannot hold the District of Columbia liable 
f,,r any obstruction which they may encounter there." 

It would seem that the clause “are committed to the imme¬ 
diate' care and custody of the adjacent owners and occupants’* 
would dispose of all of the contentions raised by the appel¬ 
lant, for if leased as under his care and custody of the park¬ 
ing, certainly the fence being part of the parking would also 
come under his care and he would be liable for its main¬ 
tenance. 

That the parking is a private easement of the adjoining 
owner has been decided bv this court in the case of Allman 
rs. I). C.. 3 Appeals. D. 0., p. 18. in the following language: 

“But whilst the maintenance of this space, free 
from building, is. in a measure, for the public con¬ 
venience and benefit, it is not for the general use of 
the public, cannot be occupied or obstructed for such 
use. and is really a private easement of the adjoin¬ 
ing owner. It can no more Vie said to prevent the lot 
from abutting on the sidewalk, than can the sidewalk 
be said to prevent it from abutting on the street 
proper." 




Appellant’s Cases. 


Appellant cites the case of Coster vs. Peters. 28 New York 
Super. Ct., 102. which has to do with the right of possession 
of a certain vault built under a street, court holding that 
the vault was not appurtenant to the lot. and. therefore, did 
not pass by the deed. This sentence is especially pointed 
out. “Being, therefore, land itself, carrying with it all the 
fruits of dominion, and not a mere right to the use tempo¬ 
rarily or permanently of it without occupation, for the bene- 
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lit of another piece of land, it could not he such an appur¬ 
tenance as lo pass hy the mere conveyance of the latter.” By 
this sentence the court specifically implies that if the vault 
'vas of such a nature as that it nii^ht he used for the benefit 
of another piece of land, then it lniujit pass as an appurte¬ 
nance. Is it not clear that the parking in front of the prem¬ 
ises No. lilt street S. L. is made use of as a benefit to those 
premises and lor the more complete and perfect enjoyment 
of them, and as such would pass by the conveyance of the 
premises thcmseivesf 1 he vault in the opinion in (piestion 
"as not used in order to use the house: it was a mere ad¬ 
junct t<> tiic enlargement <»! the premises. The conveyance 
in the case at bar enhance' the enjoyment of the prem- 
i'C'. and by virtue of 11 1 i- po'ition it was necessary for everv 
one—property owner, tenant, and visitor—to make his in- 
ufc" and egress thioueh the eate complained of. 

In support of his contention that the appellant cannot be 
*a id liable tor an \ damage occasioned bv his jj,ate he all eye' 
that be did imt erect, maintain, repair, or exercise any act 
of ownership over it. and cites the ease of (iottlieb r*. City 
°f A ork (t nl.. 1 p.) N. ^ . S.. And here ae,ain the 

lan,ullage ol the court is significant: 

1 he exca\atmn <*r room was not upon their prop- 
eity. but under the public highway, and there i' not 
a word of testimony that they over caused or contrib¬ 
uted to it' enn'truetion or that they adopted it and 
used d III coinn rtion trifh their huildiup, nr Unit th< t / 
Lnev' of its e.r/sti nee. 

“Until be ( plaintill’) 'bowed that appellants either 
roastrnetrd or "dotted, used (ln d m ui,, toiued the 
spun under tin side milk, he eimnot ,v car, r." 

f’an it be contended for a moment that appellant did not 
adopt this fence and use it in connection with hB premises 
or that be knew of its existence a' a fence? 

Appellant cites the case of City of Rochester rs. Campbell. 
l-f> N. \ .. 4M5, to show that the duty to repair was not im- 
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posed upon him because lie did not have tlie right to repaii 
witliout first getting a permit from the District. Such might 
well be appellant’s contention with reference to the repairing 


of ii dangerous wall of his house or some obstruction over¬ 
hanging from the roof, for in both cases it would he neces¬ 
sary for him to get a permit from the District before he 
could make a repair, and certainly appellant's learned coun¬ 
sel will not contend for a moment that because he had to get 
a permit in this instance that lie was under no duty to repair 
In the City of Rochester case it is very clear that the 
decision is based upon the fact that the municipality b obli¬ 
gated unconditionally to make repairs in the street and it was 
on that basis that the case was decided. 


Conclusion. 


Tt is respectfully submitted, therefore, that the District ot 
Columbia is liable jointly with the appellant Allen for the 
injury to the plaintiff s appellee. Allen as owner ot the 
premises enjoyed the use of the parking in front thereof, 
which beautified and made more habitable the premises, and. 
although he may not have constructed the fence, he adopted, 
it as he found it and made use of it and it was conveyed to him 
bv virtue of the deed, or under this court s decision the 


parking constituted an easement, and it is respectfully sub¬ 
mitted that the trial court did not err in refusing to direct 


a verdict for the defendant. 

CONRAD H. SYME. 

ROGER J. WHITEFORD. 

Attoniri/s for the District of Columbia. 
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